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Legal Maxim

Ex facie - It means from the face. Idiomatically rendered on the
face of it. A legal term typically used to note that a document’s ex-
plicit terms are defective without further investigation.

Note: This is only a news capsule. For information and understanding to cite the case, please go through the original judgement.
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ABC of Acts

The Right To Fair Compensation And Trans-
parency In Land Acquisition, Rehabilitation
And Resettlement Act, 2013

Contd... from last issue.

Section 75 - Particulars of apportionment to be
specified:

When there are several persons interested, if
such persons agree in the apportionment of the com-
pensation, the particulars of such apportionment
shall be specified in the award, and as between such
persons the award shall be conclusive evidence of
the correctness of the apportionment.

Section 76. Dispute as to apportionment.—

When the amount of compensation has been
settled, if any dispute arises as to the apportionment
of the same or any part thereof, or as to the persons
to whom the same or any part thereof is payable, the
Collector may refer such disputes to the Authority.

Section 77. Payment of compensation or deposit
of same in Authority.—

(1) On making an award under section 30, the
Collector shall tender payment of the compensation
awarded by him to the persons interested entitled
thereto according to the award and shall pay it to
them by depositing the amount in their bank
accounts unless prevented by someone or more of
the contingencies mentioned in sub-section (2).

(2) If the person entitled to compensation shall not
consent to receive it, or if there be no person compe-
tent to alienate the land, or if there be any dispute as
to the title to receive the compensation or as to the
apportionment of it, the Collector shall deposit the
amount of the compensation in the Authority to
which a reference under section 64 would be sub-
mitted: Provided that any person admitted to be in-
terested may receive such payment under protest as
to the sufficiency of the amount: Provided further
that no person who has received the amount other-
wise than under protest shall be entitled to make any
application under sub-section (1) of section 64:
Provided also that nothing herein contained shall
affect the liability of any person, who may receive
the whole or any part of any compensation awarded
under this Act, to pay the same to the person lawful-
ly entitled thereto.

Section 78. Investment of money deposited in re-
spect of lands belonging to person incompetent to
alienate.—
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(1) If any money is deposited in the Authority con-
cerned under sub-section (2) of section 77 and it
appears that the land in respect whereof the same
was awarded belonged to any person who had no
power to alienate the same, the Authority concerned
shall— (a) order the money to be invested in the
purchase of other lands to be held under the like title
and conditions of ownership as the land in respect of
which such money shall have been deposited was
held; or (b) if such purchase cannot be effected
forthwith, then in such Government of other ap-
proved securities as the Authority concerned shall
think fit, and shall direct the payment of the interest
or other proceeds arising from such investment to
the person or persons who would for the time being
have been entitled to the possession of the said land,
and such moneys shall remain so deposited and
invested until the same be applied— (i) in the pur-
chase of such other lands as aforesaid; or (ii) in pay-
ment to any person or persons becoming absolutely
entitled thereto.

(2) In all cases of money deposited to which this
section applies the Authority concerned shall order
the costs of the following matters, including therein
all reasonable charge and expenses incident thereon,
to be paid by the Collector, namely:— (a) the costs
of such investments as aforesaid; (b) the costs of the
orders for the payment of the interest or other pro-
ceeds of the securities upon which such moneys are
for the time being invested, and for the payment out
of the Authority concerned of the principal of such
moneys, and of all proceedings relating thereto, ex-
cept such as may be occasioned by litigation be-
tween adverse claimants.

Section 79. Investment of money deposited in
other cases—

When any money shall have been deposited in the
Authority concerned under this Act for any cause
other than the causes mentioned in section 78, the
Authority may, on the application of any party inter-
ested or claiming an interest in such money, order
the same to be invested in such Government or other
approved securities as it may think proper, and paid
in such manner as it may consider will give the par-
ties interested therein the same benefit from it as
they might have had from the land in respect where-
of such money shall have been deposited or as near
thereto as may be.

(to be continued....)
V. Appa Rao, CLA, GM/Oftice/SCR
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RTI Series

Applicability of Section 22 -
position:

The current

We have so far seen two sets of orders / judg-
ments — one upholding the supremacy of the RTI
Act over other enactments and the other ruling that
the provisions contained in other statutes shall co-
exist and RTI Act cannot override them. The Su-
preme Court has again changed its earlier stand spelt
out in Institute of Companies Secretaries of India v.
Paras Jain [CA No. 5665/2014. DOJ — 11.04.2019]
and subsequently stated in CIC v. High Court of Gu-
jarat & Anr. that the provisions of Gujarat High
Court Rules are not inconsistent with the RTI Act
provisions, and hence the overriding effect of RTI
Act cannot be applied. In other words, one has to
obtain information under the concerned High Court
Rules, but not under the RTI Act 2005. [CA No.
1966-1967/2020. DOJ — 04.03.2020].

The order dated 11.04.2019 of the Supreme
Court in Institute of Companies Secretaries of India
v. Paras Jain [CA No. 5665/2014] was by a two-
judges’ Bench whereas its order dated 04.03.2020 in
CIC v. High Court of Gujarat & Anr. emanated from
a three-Judges’ Bench. The order of the Apex Court
in CIC v. High Court of Gujarat & Anr. indicates
that its attention was drawn to the earlier order in
Institute of Companies Secretaries of India v. Paras
Jain. But the same was not commented upon by the
Supreme Court in its judgment in CIC v. High Court
of Gujarat & Anr. Notwithstanding this omission,
the latest and larger Bench’s decision needs to be
followed.

Section 23 — Bar of jurisdiction of Courts:

Matters related to RTI Act stands excluded
from the jurisdiction of Courts in the following
words: “No court shall entertain any suit, application
or other proceeding in respect of any order made
under this Act and no such order shall be called in
question otherwise than by way of any appeal under
this Act”.

Section 9 CPC demands trying of all suits of a
civil nature by the Courts, excepting suits of which
their cognizance is either expressly or impliedly
barred. Thus, the prohibition contained in Section
23 of the RTI Act, is in consonance with the excep-
tion criterion stipulated in Section 9 CPC. However,
this does not mean that Section 23 ousts the jurisdic-
tion of all Courts. The power of the High Court and
Supreme Court to make judicial review, which is a
basic structure of the Constitution of India, remains
unaffected. Hence, an appellant aggrieved by the
decision of CIC/SIC may very well invoke the writ
jurisdiction of the High Court, though not as a mat-
ter of routine / right.
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The Apex Court, in Namit Sharma v. Union of
India [WP (C) No.210/2012. DOJ — 13.09.2022],
had observed: “78. Further, Section 23 is a provision
relating to exclusion of jurisdiction of the Courts. In
terms of this Section, no Court shall entertain any
suit, application or other proceedings in respect of
any order made under this Act and no such order
shall be called in question otherwise than by way of
an appeal provided for under this Act. In other
words, the jurisdiction of the Court has been ousted
by express language. Nevertheless, it is a settled
principle of law that despite such excluding provi-
sion, the extraordinary jurisdiction of the High Court
and the Supreme Court, in terms of Articles 226 and
32 of the Constitution, respectively, cannot be di-
vested. It is a jurisdiction incapable of being eroded
or taken away by exercise of legislative power, be-
ing an important facet of the basic structure of the
Constitution. In the case of L. Chandra Kumar
(supra), the Court observed that the constitutional
safeguards which ensure independence of the Judges
of the superior judiciary not being available for the
Members of the Tribunal, such tribunals cannot be
considered full and effective substitute to the
superior judiciary in discharging the function of
constitutional interpretation. They can, however,
perform a supplemental role. Thus, all decisions of
the Tribunals were held to be subject to scrutiny be-
fore the High Court under Article 226/227 of the
Constitution.

In the matter of D.B.Binu, General Secretary,
Human Rights Defence Forum v. Kochi Corpora-
tion, the District Consumer Disputes Redressal Fo-
rum, Ernakulam held the RTI applicant as a con-
sumer and awarded compensation for deficiency in
service. Such similar orders were passed by some
other consumer fora as well.

In Revision Petitions No0.4061/2010,
3276/2012, 588 and 589 of 2009, the National Con-
sumer Disputes Redressal Commission had held that
a consumer complaint was not maintainable under
Section 22 and 23 of the RTI Act. However, a con-
trary view was taken on 28.05.2009 by the NCDRC
in RP/1975/2005 [Dr. S.P. Thirumala Rao Vs. My-
sore City Municipal Corporation], holding that rem-
edy in the Consumer Protection Act was an addi-
tional remedy available to a consumer. However, on
08.01.2015, the NCDRC in Revision Petition No.
3146/2012 (Against the order dated 16.07.2012 in
First Appeal No. 201/2012 of the State Commission
U.T., Chandigarh) had reversed its earlier stand and
ruled that RTT applicants cannot be treated as a con-
sumer in view of S.23 of RTI Act 2005 and for the
reason that the RTIA 2005 in itself is a complete Act
having provisions for compensation etc.

(Contd....)

M.K. Shaji, CLA/RWF


https://indiankanoon.org/doc/1514290/
https://indiankanoon.org/doc/1712542/
https://indiankanoon.org/doc/1331149/
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Child adopted by government servant® widow
after his death, is not entitled for family pension:
SC

The Hon’ble Supreme Court in the case of
Civil Appeal No. of 2023 (Arising out of SLP (C)
No0.21876 of 2017) in Shri Ram Shridhar Chimurkar
versus Union of India held that a child adopted by a
government servant’s widow after his death would
not be entitled for family pension.

In this case, nearly two years after the death
of Shridar Chimurkar, the Government servant, his
wife adopted a son (Sri Ram Shridhar Chimurkar).
His claim for family pension was rejected on the
ground that children adopted by a widow of a gov-
ernment servant, after the death of the government
servant, would not be entitled to receive family pen-
sion as per Rule 54 (14) (b) of the Central Civil Ser-
vices (Pension) Rules. Allowing his application,
Central Administrative Tribunal, Mumbai, directed
the authorities to consider his claim for family pen-
sion by treating him as the adopted son of the de-
ceased government employee, Shridar Chimurkar.
The Tribunal noted that, as per Sections 8 and 12 of
the Hindu Adoptions and Maintenance Act, 1956,
(HAMA Act) the widow of a Hindu male is compe-
tent to adopt a son or a daughter without there being
a direction/expression of desire to that effect, by her
deceased husband. Thus, according to the Tribunal,
the effect of adoption by a widow would be that the
child so adopted would be deemed to be the child of
her deceased husband. The High Court reversed this
order passed by the Tribunal and thus Sri Ram
Shridhar Chimurkar approached the Apex Court.

The issue raised before the Apex Court
bench was whether a child adopted by a widow of a
government servant, subsequent to the death of the
government servant would be included within the
scope of the definition of ‘family’ under Rule 54
(14) (b) of the CCS (Pension) Rules, and would
therefore be entitled to receive family pension paya-
ble under the said Rules? The Hon’ble Supreme
Court observed that on adoption by a widow, the
adopted son or daughter is deemed to be a member
of the family of the deceased husband of the widow.
However, the provisions of the HAMA Act, 1956
determine the rights of a son adopted by a Hindu
widow only vis-a-vis his adoptive family.

The Hon’ble Supreme Court bench upheld
the Bombay High Court order passed in November
2015, which held that under the Rule 54 (14) (b) of
the Central Civil Services (Pension) Rules, 1972
(CCS (Pension) Rules), the adopted child would not
be entitled for the family pension.

The Hon’ble Supreme Court observed that “It
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is necessary that the scope of the benefit of family
pension be restricted only to sons or daughters legal-
ly adopted by the government servant, during his/her
lifetime. The definition of ‘family’ is narrowly
worded under the CCS (Pension) Rules, in the
specific context of the entitlement to ‘family
pension’ and in relation to the government servant.”
And further it added that “therefore, the word
‘adoption’ in Rule 54(14) (b)(ii) of the CCS
(Pension) Rules, in the context of grant of family
pension, must be restricted to an adoption made by a
government servant during his/her lifetime and must
not be extended to a case of adoption made by a sur-
viving spouse of the government servant after his/
her death”. The Apex Court further observed that
the deceased government servant would have had no
relationship with the adopted child which would
have been adopted subsequent to his demise, as op-
posed to a posthumous child. The Apex Court dis-
missed the appeal filed by the adopted son Shriram
Shridhar. [Shri Ram Shridhar Chimurkar v. Union
of India, 2023 SCC On Line SC 33, decided on
17.01.2023]

Stanley Paul, CLA/SC
KNOW OUR CONSTITUTION

Article 81(3): In this article, the expression pop-
ulation means the population as ascertained at the
last preceding census of which the relevant figures
have been published: Provided that the reference in
this clause to the last preceding census of which
the relevant figures have been published shall, until
the relevant figures for the first census taken after
the year 2000 have been published, be construed as
a reference to the 1971 census.

Article 82: Readjustment after each census Up-
on the completion of each census, the allocation of
seats in the House of the People to the States and
the division of each State into territorial constitu-
encies shall be readjusted by such authority and in
such manner as Parliament may by law determine:
Provided that such readjustment shall not affect
representation in the House of the People until the
dissolution of the then existing House: Provided
further that such readjustment shall take effect
from such date as President may, by order, specify
and until such readjustment takes effect, any elec-
tion to the House may be held on the basis of the
territorial constituencies existing before such read-
justment: Provided also that until the relevant fig-
ures for the first census taken after the year 2000
have been published, it shall not be necessary to
readjust the allocation of seats in the House of the
People to the States and the division of each State
into territorial constituencies under this article


http://www.scconline.com/DocumentLink/Wus0BK08
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Civil Liability and Crim-
inal Liability

Civil Liability

A civil lawsuit begins when a person or an
enterprise fails to perform any obligation owed to
another person. The aggrieved party gets monetary
compensation as damages for the loss suffered by
him. The loss can be physical, mental or monetary.
And the liability that arises in the case of a civil
lawsuit is nothing but a civil liability. Civil liability
will arise in case of civil offences viz. breach of
contract, torts. Civil Liability is a legal obligation in
which the court orders a party to pay compensation
or follow duty. It arises when civil offence is com-
mitted. The Code of Civil Procedure, 1908 is to be
followed for remedy. And the remedy will be in the
form of compensation or duty to perform
something. In Civil Liability, the aggrieved party
will initiate prosecution. The burden of proof re-
quired in the Civil Liability is ‘the preponderance of
probability’.

Criminal Liability

But, in the case of a criminal lawsuit, it is not
the victim who initiates the case rather the govern-
ment prosecutes on behalf of the victim. And when
the defendant is proven guilty in the court of law for
the crime. The court will order a sentence which can
be in the form of a fine or imprisonment or both. So,
the liability arising in the case of a criminal lawsuit
is criminal liability. Criminal liability will arise in
case of Murder, theft, sedition, rape, assault, etc.

Criminal Liability is a liability that arises
when a person performs any forbidden act. It arises
when criminal offence is committed and it attract
the Code of Criminal Procedure Code, 1973. Reme-
dy will be in the form of fine or imprisonment or
both. Here the State will initiate prosecution. The
burden of proof required in the Criminal Liability is
‘beyond the reasonable doubt’.

In the case of civil liability, the court’s deci-
sion is based on the standard of preponderance of
probabilities. As against, in the case of criminal lia-
bility, the basis of decision of the court is the prova-
bility of the guilt of the accused beyond a reasona-
ble doubt.

In brief, depending on the severity of the of-
fence and as per law, it is differentiated into two
categories, i.e. civil offence and criminal offence.
Civil offence can result in civil liability whereas
criminal offence can lead to criminal liability.

K. Gopinath, LO/Genl. Admn.
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FAQ

What are Principles of Natural
Justice?

While making an order, principles of natural
justice in administrative law are exercised by judi-
cial powers. These are the norms which are widely
accepted and make these principles universally ap-
plicable. The norms of natural justice in administra-
tive law are:

1.Nemo judex in causa sua
2. Audi alteram partem
3. Speaking orders or reasoned decision

The first two are from Roman law, and the
third is a modern invention due to the rapid develop-
ment of constitutional and administrative law.Nemo
judex in causa sua

Nemo judex in causa sua

The first principle of impartiality translates to
“no one shall be an arbitrator on his own or a cause
in which he is interested.” This idea is also known
as the Doctrine of Bias, which means the authority
to which the case is assigned should be unbiased
and act without favouritism. To instil trust in the
system, justice must be done and seen to be done.

Audi alterem partem

The second natural justice principle translates
“to listen to the other side.” This principle is re-
quired for a fair hearing, and the rule against partial-
ity would undoubtedly be part of the procedure.

Speaking Orders or Reasoned Decision

The third component of natural justice neces-
sitates verbal orders or rational decisions. Giving
explanations for a decision is now universally rec-
ognised as one of the basics of effective governance
and protection against arbitrariness. The refusal to
provide reasons may raise the possibility that there
are no good reasons to support the decision. As a
result, reasons are useful because they can reveal a
legal error, provide grounds for an appeal, or simply
remove a lingering sense of injustice on the part of
the unsuccessful party. Principles of Natural justice
do not apply in situations where they are expressly
or impliedly prohibited by statute. Similarly, no
principle of natural justice is invoked in the case of
legislation enacted by Parliament if such legislation
falls within the legislature’s competence. Even if the
person entitled to adjudicate is disqualified based on
bias, his decision will not be overturned on that ba-
sis if there is no other person competent or author-
ised to adjudicate on that matter under the statute.

Syed Amjad Ali, OS,GM Law Branch
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Conciliation: Important Amendment in GCC for
Engg. Dept.

The instructions related to Conciliation as con-
tained in Clause 63 of GCC for Engg. Department dated
16.07.2020 has undergone a change in the GCC of April
2022. In the earlier version, all disputes were referrable
to conciliator/s without any distinction based on the mon-
etary value of the tender. The time limit to sent a “Notice
of Dispute” by the contractor, which is 30 days from the
date of issue of Completion Certificate, remains the same
in the current version of April 2022. The time line of 30
days for Chief Engineer (CE) or Divisional Railway
Manager (DRM) to notify the name of the conciliator(s)
which was earlier 30 days also remains the same. The
bar to invoke arbitration or judicial proceedings during
the pendency of conciliation proceedings also remains
unaltered in the GCC April 2022. Instructions regarding
settlement and termination of arbitral proceedings also
have not changed. However, the scope and applicability
of earlier instructions as contained in Clause 63 of GCC
dated 16.07.2020 has now got narrowed down to tenders
having an advertised value of up to Rs. 50 Crores. As far
as tenders worth more than Rs.50 Crores are concerned a
new sub-clause viz., Sub-Clause 63.2 under the sub-title
“Dispute Adjudication Board (DAB)” got introduced in
the GCC April 2022. Sub-Clause 63.2 in turn contains
14 further divisions.

Constitution of Dispute Adjudication Board (DAB):
The pre-condition for referring a dispute to DAB is that
the dispute had remained unresolved with the Engineer.
The DAB shall consist of a panel of three retired Railway
Officers, retired not below retired not below SAG. The
DAB shall be formed within 90 days of signing of Con-
tract Agreement. For this purpose, a panel of DAB mem-
bers shall be maintained in the GM’s office. The com-
plete panel, which shall not be less than five members,
shall be sent by CE to the Contractor to nominate one
member of the DAB from the panel as Contractor’s nom-
inee within two weeks of receipt of the panel. On receipt
of Contractor’s nominee, the CE shall nominate one
member from the same panel as Railway nominee for the
DAB. Both above nominees shall jointly select presiding
member of the DAB from the same panel. [Clause
63.2.1]

Effectuation of DAB: The appointment of DAB shall
be effectuated by way of a tri-partite agreement among
the Railway, Contractor and the respective DAB mem-
bers. The terms of the remuneration of each member
shall be as fixed by Ministry of Railways. Each party
shall be responsible for paying one-half of this remunera-
tion. [Clause 63.2.2]

Termination of mandate: If one or more of the mem-
bers appointed refuses to act as DAB member, or is una-
ble or unwilling to perform his functions as DAB mem-
ber for any reason whatsoever or dies or in the opinion of
the CE fails to act without undue delay, the parties shall
terminate the mandate of such DAB member and there-
upon new DAB member shall be appointed in the same
manner, as the outgoing DAB member had been appoint-
ed. [Clause 63.2.3]
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Termination of appointment: The appointment of
any member may be terminated by mutual agreement of
both Parties, but not by the Railway or the Contractor
acting alone. Unless otherwise agreed by both the Parties,
the appointment of the DAB (including each member)
shall expire upon expiry of this Contract Agreement.
[Clause 63.2.4]

Declaration by DAB Members: Before the start of
the DAB proceedings, each DAB member is required to
give a prescribed certificate to the Railway and the Con-
tractor declaring that he had no past or present relation-
ship with the subject matter or any of the parties, which
is likely to give rise to justifiable doubts as to his inde-
pendence and impartiality. [Clause 63.2.5]

Proceedings by DAB: DAB has the freedom to decide
the way of conducting the proceedings. The decision,
with supportive reasons, shall be given within 90 days of
reference to DAB. The scope of decision shall be con-
fined to the terms and conditions of the contract. Time
limit is extendable by the mutual agreement by the par-
ties. [Clause 63.2.6]

Finality of decision of DAB: The decision of DAB
shall not be binding on both the Parties. In case any party
is not satisfied by the decision of DAB, then the ag-
grieved party may approach Arbitral Tribunal for arbitra-
tion proceedings [Clause 63.2.7]. However, the decision
of DAB becomes binding if not challenged within 180
days of receipt of decision and parties would be barred
from invoking arbitration [Clause 63.2.11].

Reference to DAB mandatory before arbitration: No
dispute shall be referred to Arbitral Tribunal unless the
same has been referred to DAB for adjudication. Howev-
er, in case DAB is not formed due to any reason, the dis-
putes can be directly referred to Arbitral Tribunal to ad-
judicate the dispute. [Clause 63.2.8]

Misconduct by member of DAB: In the specific cases
of any misconduct by any of the members of the DAB,
the parties shall have the right to specifically bring it to
the notice of the DAB such conduct, through a statement
filed with necessary documents in proof of such miscon-
duct and the DAB, after taking NOTICE of such conduct
initiate the replacement of the member concerned, in the
same manner the member to be replaced was appointed.
[Clause 63.2.9]

Review of decision by DAB: Possible only if both par-
ties agree for a review of the decision by DAB. [Clause
63.2.10]

Miscellaneous provisions:  The obligations of the
Railway and Contractor to remain same in spite of refer-
ence of dispute to DAB [Clause 63.2.12]. Venue of pro-
ceedings is decided by DAB in consultation with parties
[Clause 63.2.13]. Parties are barred from approaching
Court of Law without exhausting the mechanism of DAB
and Arbitral Tribunal [Clause 63.2.14].

M.K. Shaji, CLA/RWF
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Yours legally

Arbitrator is not empowered to grant interest
pendente lite or future interest on the amounts
due and payable to it under the contract - SC

That a contract was entered into between the
appellant and the respondent with regard to three
work contracts. A dispute arose between the parties
and both the parties went into arbitration for the res-
olution of the dispute. The sole arbitrator vide award
dated 17.01.2011 awarded an amount of
Rs.78,81,553/-. The arbitrator also awarded pen-
dente lite and future interest at the rate of 12% and
18% respectively on the entire awarded amount ex-
cept for the earnest money deposit and security de-
posit.

That the Union of India preferred an applica-
tion under Section 34 of the Arbitration & Concilia-
tion Act, 1996 challenging the award pertaining to
pre-suit, pendente lite and future interest awarded on
the balance due payment, from the due date of pay-
ment, which was dismissed. Appeal under Section
37 before the Division Bench of the High Court was
also dismissed. Hence, the present appeal by Union
of India.

It is submitted that as agreed between the
parties and as per clause 16(2), no interest shall be
payable upon the earnest money or the security de-
posit or the amounts payable to the contractor under
the contract. Even under Section 31(7)(a) of the
1996 Act, unless otherwise agreed between the par-
ties, the Arbitral Tribunal may include in the sum
for which the award is made interest, at such rate as
it deems reasonable, on the whole or any part of the
money. In view of expression “agreed between the
parties” no interest shall be payable, no interest ei-
ther pendente lite or future interest on the amount
due and payable under the contract shall be award-
ed. Since in the present case, clause 16(2) of the
GCC governing the contract between the parties
specifically bars payment of interest, not only on the
earnest money or security deposit, but also upon any
amounts payable to the contractor under the contract
and the arbitrator cannot traverse beyond what has
been contemplated in the contract between the par-
ties.

On behalf of the respondents, it is submitted
that if the entire clause 16 of GCC is read, it is evi-
dent that it pertains specifically to earnest money
and security deposits and the same can in no way be
read in a manner to imply a bar on pendente lite in-
terest or other amounts as contended on behalf of
the Union of India. It is further submitted that unless
there is an express and specific bar against the arbi-
trator to award the pendente lite interest, the arbitra-
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tor is not precluded from awarding the interest on
the amounts awarded.

The short question which is posed for the
consideration of this Court is in view of the specific
clause 16(2) of the GCC, whether the contractor is
entitled to any interest pendente lite on the amounts
payable to the contractor other than upon the earnest
money or the security deposit.

Clause 16(2) of the GCC reads as: “(2) No interest
will be payable upon the earnest money or the secu-
rity deposit or amounts payable to the Contractor
under the Contract, but Government Securities de-
posited in terms of Sub-clause(1) of this Clause will
be repayable with interest accrued thereon.”

The submission made on behalf of the
respondent is that clause 16 has to be read as a
whole and on doing so, it can be said that clause 16
pertains specifically to earnest money and security
deposit and that the same can in no way be read in a
manner to imply a bar on pendente lite interest. It is
required to be noted that clause 16(1) is with respect
to earnest money/security deposit. However, clause
16(2) is specifically with respect to interest payable
upon the earnest money or the security deposit or
amounts payable to the contractor under the con-
tract. The words used in clause 16(2) is “or”.
Therefore, the expression “amounts payable to the
contractor under the contractd cannot be read in
conjunction with “earnest money deposit” or
“security deposit” by applying the principle of
e ] us de mThg epiession “amounts payable
to the contractor under the contractO has to be
read independently and disjunctively to earnest
money deposit and security deposit as the word used
is “or” and not “and” between “earnest money de-
posit”, “security deposit” and “amounts payable to
the contractor under the contract”. Therefore, the
principle of € ] u s d e mis pteappleadble ia the
present case.

In any case, in view of the subsequent deci-
sions of this Court, referred to hereinabove and in
view of clause 16(2) of the GCC, the arbitrator
could not have awarded the interest, pendente lite or
future interest on the amount due and payable to the
contractor under the contract in the instant case.
Therefore, in view of specific bar contained in
clause 16(2) of the GCC, the contractor shall not be
entitled to any interest pendente lite or future inter-
est on the amounts due and payable to it under the
contract.

[Union of India Versus Manraj Enterprises, CA No.
6592 OF 2021, NOVEMBER 18, 2021]

B.R.R.Naidu, LO/Engg.



Lex Info

Treatise on

The Arbitration & Conciliation Act, 1996

Section 31(5): Delivery of Signed Copy of arbi-
tration award:

€ . Continued from previous issue

InDakshin Haryana
Vs M/ s Navigant
[02.03.2021], the Supreme Court, inter alia, held
that “The statute makes it obligatory for each of the
members of the tribunal to sign the award, to make
it a valid award. The usage of the term ‘“shall”
makes it a mandatory requirement. It is not merely a
ministerial act, or an empty formality which can be
dispensed with. The date on which the signed award
is provided to the parties is a crucial date in arbitra-
tion proceedings under the Indian Arbitration and
Conciliation Act, 1996. It is from this date that: (a)
the period of 30 days’ for filing an application under
Section 33 for correction and interpretation of the
award, or additional award may be filed; (b) the ar-
bitral proceedings would terminate as provided by
Section 32(1) of the Act; (c) the period of limitation
for filing objections to the award under Section 34
commences.

Sub-section (1) of Section 31 read with sub-
section (4) makes it clear that the Act contemplates
a single date on which the arbitral award is passed
i.e. the date on which the signed copy of the award
is delivered to the parties. Section 31 (5) enjoins up-
on the arbitrator / tribunal to provide the signed
copy of the arbitral award to the parties.

The receipt of a signed copy of the award is
the date from which the period of limitation for fil-
ing objections u/S. 34 would commence. This would
be evident from the language of sub-section (3) of
Section 34(3).

In St ate of
(2011) 4 SCC 616, it was held that “The legal re-
quirement under sub-section (5) of Section 31 is the
delivery of a copy of the award signed by the mem-
bers of the arbitral tribunal / arbitrator, and not any
copy of the award. On a harmonious construction of
Section 31(5) read with Section 34(3), the period of
limitation prescribed for filing objections would
commence only from the date when the signed copy
of the award is delivered to the party making the ap-
plication for setting aside the award. If the law pre-
scribes that a copy of the award is to be communi-
cated, delivered, despatched, forwarded, rendered,
or sent to the parties concerned in a particular way,

January-March 2023

South Central Railway

and since the law sets a period of limitation for
challenging the award in question by the aggrieved
party, then the period of limitation can only
commence from the date on which the award was
received by the concerned party in the manner
prescribed by law”.

InState of Hi machal
Techno E@GO) 2 E8E 2K the Supreme
Court held that if one of the parties to the arbitration

B i jisIGpvernvhintt or astatutddyibefly which has doti-
T e c Higd ddlidnyy, ianel sf the awad) was deliverkd to a

beldar or a watchman on a holiday or non-working
day, it cannot be considered to be “receipt of the
award” by the party concerned for the purposes of
Section 31(5) of the Act. When the award is deliv-
ered, or deposited, or left in the office of a party on a
non-working day, the date of physical delivery is not
the date of “receipt” of the award by that party. For
the purposes of Section 31(5), the date of receipt
will have to be the next working day.

Arbitration award, to whom to be delivered:

“It is one thing for an advocate to act and
plead on behalf of a party in a proceeding and it is
another for an advocate to act as the party himself.
The expression “party”, as defined in Section 2(1)
(h) of the 1996 Act, clearly indicates a person who
is a party to an arbitration agreement. The said defi-
nition is not qualified in any way so as to include the
agent of the party to such agreement. Any reference,
therefore, made in Section 31(5) and Section 34(2)
of the 1996 Act can only mean the party himself and
not his or her agent, or advocate empowered to act
on the basis of a vakalatnama. In such
circumstances, proper compliance with Section 31
(5) would mean delivery of a signed copy of the ar-
bitral award on the party himself and not on his ad-
vocate, which gives the party concerned the right to
proceed under Section 34(3) of the aforesaid Act.

In the instant case, since a signed copy of the
award had not been delivered to the party itself and

Ma h ar as h tthe garty gbfainedXhe same 14U 3-1R-g0e4ragd, the

petition under Section 34 of the Act was filed on 3-2
-2005, it has to be held that the said petition was
filed within the stipulated period of three months as
contemplated under Section 34(3) of the aforesaid
Act. Consequently, the objection taken on behalf of
the petitioner herein cannot be sustained and, in our
view, was rightly rejected by the Division Ben ch of
the Delhi High Court.” [Banarsi Krishan Commit-
tee and Ors v. Karamyogi Settlers Pvt. Ltd.,* (2012)
9SCC 496]

N. Murali Krishna, Sr.LO



